IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA MARI E HAMPTON . CGVIL ACTION
V.

TOKAI FI NANCI AL SERVI CES | NC. ; NO. 98-5074

VEMORANDUM ORDER

Plaintiff has asserted cl ai ns agai nst her forner
enpl oyer for a racially notivated and retaliatory di scharge under
Title VII, for racial discrimnation under 42 U S.C. § 1981, and
for intentional and negligent infliction of enotional distress.
Presently before the court is defendant’s Partial Mtion to
Dismss Plaintiff’s Anmended Conpl aint.

Dismssal for failure to state a claimis appropriate
when it clearly appears that plaintiff can prove no set of facts
to support the claimwhich would entitle her to relief. See

Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d Gr. 1984). Such a notion

tests the legal sufficiency of a claimaccepting the veracity of

the claimant's allegations. See Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Gr. 1990); Sturmv. dark, 835 F.2d 1009,

1011 (3d Gr. 1987). A conplaint may be di sm ssed when the facts
al l eged and the reasonable inferences therefromare legally

insufficient to support the relief sought. See Pennsylvania ex.




rel. Zimmerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Gr.

1988) .

The pertinent allegations in plaintiff’s anended
conplaint are as follow. Plaintiff is an African-Anmerican. She
was enpl oyed by defendant as the supervisor of its accounting
servi ces departnent. Defendant experienced a problemwth
m ssing and forged checks. Plaintiff denied any personal
i nvol venent and cooperated with the investigation.

Nevert hel ess, she was fired. Defendant’s investigating agent
told her she was fired because the forged checks were cashed in
primarily African-Anerican nei ghborhoods and it was therefore
assuned that only African-Anerican enpl oyees coul d have forged
the checks. She and one other African-Anerican enpl oyee were
termnated. As a result of this action she becane enotionally
upset and requires nedical attention.

Def endant argues that plaintiff’s Title VII clains
shoul d be di sm ssed because she has not alleged that she filed an
EECC charge or obtained a right to sue letter. Before initiating
aTitle VI| action a plaintiff nust file a claimwth the EECC
and receive a right to sue letter or allow 180 days to pass. See

42 U.S.C. § 2000e-5(f)(1); Patterson v. Mlean Credit Union, 491

U S 164, 181 (1989) (plaintiff may bring suit only after

obtaining right to sue letter); Trevion-Barton v. Pittsburgh

Nat' | Bank, 919 F.2d 874, 878 (3d G r. 1990) ("Federal courts




lack jurisdiction to hear Title VII clains unless a claimwas
previously filed wth the EECC").

Plaintiff states in her brief that she filed a tinely
conplaint with the Pennsyl vania Human Rel ati ons Comm ssi on
(“PHRC') on Qctober 22, 1998. Pursuant to a workshare agreenent
bet ween the EECC and the PHRC, a plaintiff can file with one and

request that the claimbe cross-filed with the other. See

Ber koski v. Ashland Regional Med. Cr., 951 F. Supp. 544, 549
(MD. Pa. 1997) ("the PHRC and the EEQOC have desi gnated each
ot her as agents ‘for the purposes of receiving and drafting
charges’"). The pl eadi ngs, however, contain no avernent that
plaintiff has filed with either the PHRC or the EECC, and
plaintiff has appended or otherw se presented no evidence that
she did. Moreover, plaintiff does not even suggest that she has
received a right to sue letter and, if calculated from Cct ober
22, 1998, the 180 day period has yet to | apse.

Def endant argues that plaintiff has also failed to
state a claimfor retaliatory discharge. To sustain a
retaliation claim a plaintiff nust show that she engaged in
protected activity, that her enployer took an adverse enpl oynent
action against her and that a causal |ink exists between the

protected activity and the adverse action. EEOC v. L.B. Foster

Co., 123 F.3d 746, 754 (3d GCir. 1997), cert. denied, 118 S. Ct.

1163 (1998). Protected activity consists of opposition to



conduct prohibited by Title VII or participation in an
i nvestigation of or proceedi ng regardi ng such conduct. See

42 U. S.C. 8§ 2000e-3(a); Walden v. Ceorgia-Pacific Corp., 126 F.3d

506, 513 n.4 (3d Gr. 1997) (grievances about working conditions
not protected activity when they do not concern acts made

unlawful by Title VIl1), cert. denied, 118 S. C. 1516 (1998);

Sumer v. United States Postal Service, 899 F.2d 203, 208 (2d

Cr. 1990) (Title VII "prohibits enployers fromfiring workers in
retaliation for their opposing discrimnatory enpl oynent
practices").

Plaintiff has not alleged that she acted to oppose any
di scrimnatory enpl oynent practice or engaged in any
i nvestigation of or proceeding regarding such a practice. There
is no indication fromthe pleadings that she engaged in any
protected activity.

Def endant contends that the enotional distress clains
are barred by the Pennsylvania Wrknen's Conpensati on Act
("WCA"). The WCA is the exclusive source of an enpl oyer’s
liability for covered injuries. See 77 P.S. 8 481(a). The Act
enconpasses any "injury arising in the course of enploynent"”
including injuries resulting fromintentional torts. Poyser v.

Newman & Co., 522 A 2d 548, 550 (Pa. 1987). The statute,

however, excludes from coverage an injury intentionally caused by

athird party notivated by factors personal to the victim



The pertinent inquiry is whether the attack causing the injury
arose out of "personal or business related aninosity." See

Shaffer v. Proctor & Ganble, 604 A 2d 289, 292 (Pa. Super. 1992).

Courts have generally held that clains for intentional
infliction of enotional distress resulting from enpl oynent

discrimnation are barred by the WCA. See, e.qg., Mtczak v.

Frankford Candy and Chocolate Co., 136 F.3d 933, 940 (3d Cr.

1997) (WCA bars enotional distress claimstemmng fromdisability

discrimnation); Hcks v. Arthur, 843 F. Supp. 949, 958 (E. D. Pa.

1994) (racial discrimnation); Glnore v. Manpower, Inc., 789 F

Supp. 197, 197 (WD. Pa. 1992) (age discrimnation); Janes V.
IBM 737 F. Supp. 1420, 1427 (E.D. Pa. 1990) (sex and race
discrimnation). A claimfor negligent infliction of enotional
distress is clearly outside the third-party intentional attack

exclusion and is barred by the WCA. See, e.q., Mitczak, 136 F. 3d

at 940 (WCA bars clains for negligent infliction of enotional

di stress arising out of an enploynent relationship); Milligan v.

United Parcel Serv. lInc., 1995 W. 695097, at *2 (E.D. Pa. Nov.

16, 1995) (sane).

Mor eover, defendant correctly contends that plaintiff
has not stated a cognizable claimfor intentional infliction of
enotional distress. To maintain a claimfor intentional
infliction of enotional distress, a plaintiff nust show extrene

and outrageous conduct which is deliberate or reckless and which



causes severe enotional distress. See Cox V. Keystone Carbon

Co., 861 F.2d 390, 395 (3d Cir. 1988), appeal after remand, 894

F.2d 647 (3d Gir. 1990), cert. denied, 498 U S. 811 (1990);

Bedf ord v. Southeastern Pa. Trans. Auth., 867 F. Supp. 288, 297

(E.D. Pa. 1994); Kazatsky v. King David Menorial Park, Inc., 527

A 2d 988, 991 (Pa. 1987). The conduct conpl ai ned of nmust be "so
outrageous in character, and so extrene in degree, as to go
beyond al |l possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized community."”

Adark v. Township of Falls, 890 F.2d 611, 623 (3d G r. 1989);

Bedf ord, 867 F. Supp. at 297; Kazatsky, 527 A 2d at 991; Daughen

v. Fox, 539 A 2d 858, 861 (Pa. Super. Ct. 1988), appeal denied,

553 A 2d 967 (Pa. 1988). See also Rowe v. Marder, 750 F. Supp.

718, 726 (WD. Pa. 1990) (noting cause of action |limted to acts
of extrenme "abom nation"), aff’'d, 935 F.2d 1282 (3d Cr. 1991).
Conduct in the enploynent context wll rarely rise to
the I evel of outrageousness necessary to support an intentional
infliction of enptional distress claim Cox, 861 F.2d at 390
(holding ill-notivated or callous term nation of enpl oynent
insufficient). Wile reprehensible, enploynent discrimnation
does not support an intentional infliction of enotional distress

cl ai munder applicable case law. See Andrews v. City of

Phi | adel phia, 895 F.2d 1469, 1487 (3d Cir. 1990) (sexual

harassment of enpl oyee insufficient); N chols v. Acne Markets,




Inc., 712 F. Supp. 488, (E.D. Pa. 1989); Coney v. Pepsi Cola

Bottling Co., 1997 W 299434, at *1 (E.D. Pa. May 29, 1997)

(“highly provocative racial slurs and other discrimnatory
i ncidents do not ampunt to actionabl e outrageous conduct”) EEQC

v. Chestnut H Il Hosp., 874 F. Supp. 92, 96 (E.D. Pa. 1995)

(racial discrimnation); Parker v. DPCE, Inc., 1992 W. 501273, at

*14 (E.D. Pa. Nov. 3, 1992) (dismssing claimfor intentional
infliction of enptional distress arising fromracially
discrimnatory termnation and retaliation).

ACCORDI NG&Y, this day of February, 1999, upon
consi deration of defendant's Partial Mtion to D smss
Plaintiff’s Amended Conpl aint (Doc. #5), |IT IS HEREBY ORDERED
that said Mdtion is GRANTED in that plaintiff's Title VII and
enotional distress clains are DI SM SSED, w thout prejudice to
reassert a Title VII discrimnatory discharge claimif plaintiff
can accurately allege that she has filed a tinely adm nistrative

charge and satisfied the EECC exhaustion requirenents.

BY THE COURT:

JAY C. VWALDMAN, J.



